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Abstract

This study investigates the politicization of the judiciary through two constitutional
review cases by the Constitutional Court of Korea in 2012 and 2019 concerning the
criminalization of abortion under the Criminal Act. Moving beyond the prevailing focus
on the judicialization of politics, this research examines the Court’s strategic choices in
decision form and political implications. Through comparative analysis of judicial
opinions, judicial composition, legislative records, and media reports, the study finds that
in 2012, religious groups exerted conservative pressure, prompting the Court to uphold
the abortion law’s constitutionality as a gesture of judicial restraint and alignment with
mainstream conservative values. In contrast, the 2019 Decision of Nonconformity with
the Constitution was shaped by a progressive administration and feminist advocacy,
including the discourse of reproductive justice and social mobilization, signaling a
politically calibrated compromise that embodied judicial activism in response to changing
societal and governmental expectations.

The study further reveals that legislative inaction following the 2019 decision led to
the abortion law’s expiration in 2021, resulting in a legal vacuum and underscoring how
judicial politicization may not produce direct legal reform. Instead, in a polarized political
environment, the judiciary may become a surrogate battleground for unresolved political
conflict. The 2025 impeachment of South Korea's ex-president Yoon Suk Yeol and the
President Lee Jae Myung administration’s incorporation of reproductive rights and
reproductive health into national policy suggest a renewed legislative opportunity, though
its success hinges on political capital and governance capacity. Ultimately, the Korean
case illustrates the institutional consequences of judicial politicization and the dynamic
interplay between judicial, legislative, and societal forces.
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